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BACKGROUND

The California Energy Conmm ssion (Conmmssion) is in the
process of wupdating its regulations that inplenent its power
pl ant licensing program The Conm ssion plans to conduct nore

than one rulenmaking to update, clarify, and inprove various
aspects of the program

Proposed Changes to the Power Plant Siting Regul ations

The proposed anendnents address the follow ng topics:
Establ i shing a separate post-certification conplaint process

Changing the deadline for start of construction and
instituting a deadline for start of operation

Clarifying where the notice of decision nust be filed

Clarifying what findings the Comm ssion nust make to approve
a nodification of an existing |license

Est abli shing a separate post-certification conplaint process

Exi sting regulations, sections 1230 through 1236, establish
one process to handle all conplaints. The proposed anmendnent
would add a new section to establish a conpletely separate
procedure for handling conplaints exclusively for nmatters
related to power plant licensing by the Comm ssion. The
proposed addition of section 1237 would specify the required
contents of a conplaint. This would ensure that a mninum
amount of information is provided in order to allow staff to
begin an investigation.

The proposed anendnents would then give Conmm ssion staff 30
days to investigate the conplaint and file a report detailing
staff’s concl usions. This gives staff the opportunity to
i ndependently investigate the facts surroundi ng the assertions



made in the conplaint and arrive at an objective determ nation
as to the validity of the conplaint and provide the conmttee
with any recomrendati ons.

The proposed anendnments would also allow witten comrents on
either the conplaint or the staff report to be submtted
within 14 days after issuance of the staff report. This would
allow any interested person the opportunity to submt their
coments to the commttee.

The proposed anmendnents would then give the assigned committee
30 days from issuance of the staff report to dismss the
conplaint for insufficiency or lack of nmerit, issue a witten
decision on the conplaint, or conduct hearings to further
investigate the matter and then issue a witten decision. This
would give the committee the ability to quickly dispose of
conplaints that have been found to be non-neritorious after
full consideration of the staff report and any coments
subm tted by interested persons.

The proposed anmendnents would also set forth a process to
appeal the commttee’ s deci sion.

These <changes are needed to ensure that non-neritorious
conplaints do not delay the construction or operation of power
pl ants. Currently all conplaints, including those that are
non-meritorious, are addressed in a |lengthy proceedi ng w thout
any opportunity to quickly dispose of those conplaints that
are basel ess. The anmendnents would still ensure that all
conpl aints would be investigated and rul ed upon.

Conform ng changes woul d al so be made to section 1231 to refer
to section 1237 for those conplaints alleging nonconpliance
with a comm ssion decision adopted pursuant to section 25500
of the Warren-Al qui st Act.

Section 1232 would be clarified to state that a conplaint or
request for investigation may be disnm ssed for lack of nerit.
This would allow the Comm ssion to expeditiously dismss non-
meritorious conplaints or requests for investigation in areas
outside of the siting process, in order to ensure that the
Comm ssion would not have to spend a significant anount of
time handling conplaints or requests for investigation that
are determ ned to be unsubstanti at ed.

Ref erence in sections 1231 and 1232 to Public Resources Code
sections 25451 and 25452 would be deleted because these
sections have been repeal ed.

Changing the deadline for start of construction and
Instituting a deadline for start of operation

Exi sting section 1720.3 sets forth a deadline of five years
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after the effective date of the decision for the comencenent
of constructi on. The proposed anmendnent to section 1720.3
would require the installation of concrete foundations for
maj or project structures within two years after the effective
date of the decision with the possibility of extending this
deadline an additional year. The installation of concrete
foundati ons for mmjor project structures would be required to
nmeet what is currently a deadline to comence construction.
At that point a |large anount of investnent in the project, of
both time and noney, would have been nmade, nmaking it nore
likely that a project would proceed to conpletion. Based on
the Energy Comm ssion’s experience, two years is a sufficient
ampunt of time to reach this point.

The one-year extension would be predicated on a showi ng by the
project owner that there is good cause to extend the deadline

and that the project wll continue to conform with all
appl i cable | aws, ordinances, regulations and standards (LORS)
and will not result in any significant adverse inpacts to the

envi ronnent or congestion in the electric transm ssion system
The Comm ssion woul d determ ne whether or not good cause is

denonstrat ed. Good cause for a delay in construction may
include a change in ownership , admnistrative or |ega
appeals that are still pending, or civil or natural disasters

t hat i npede construction.

The proposed anmendnent woul d aut horize the Conmm ssion to anmend
t he project’s condi tions of certification to ensure
conformance with LORS or to ensure that all significant
adverse inpacts are nmtigated. This is to ensure that the
Comm ssion’s findings that a project conplies with LORS and
has no significant adverse Inpacts at the tinme  of
certification continue to be valid even after substantial tine
has el apsed since those findings were first nade.

The proposed amendnent woul d al so add an operation deadline of
two years from the installation of concrete foundations for
maj or structures and would authorize the Comm ssion to extend
this deadline based on good cause. The operation deadline
woul d help ensure that the project construction proceeds at a
sufficient pace. It is inportant that the Conm ssion have a
reasonabl e indication of when projects wll be online and
contributing to California s electricity supply to ensure that
the Commi ssion can plan for a reliable supply of electricity
to nmeet the state’ s demands. W thout the inposition of a
deadline for the start of operation, a project owner could
neet the deadline for installation of concrete foundations and
then put the construction on hold for any reason, thus
circunventing the purpose of the deadline for installation of
concrete foundations. Based on the Energy Conm ssion’s
experience, two years from the installation of concrete
foundations is a sufficient amount of time for the conpletion
of construction and the start of project operation.

3



Currently the regulations allow a project owner to wait 5
years before beginning construction. Several project owners

have recently delayed construction indefinitely wuntil the
mar ket for power generation inproves. The nost recent
predictions show that California nmay experience another
electricity shortfall as early as the sumer of 2004. I n

order to effectuate the purposes of the Warren-Al quist Act and
ensure a reliable supply of electricity, the Comm ssion needs
to ensure that when it issues a l|license for a power plant,

that power plant will be built within a reasonable tine. By
reducing the deadline for constructing power plants, the
Comm ssion can ensure that those plants it certifies will be

built in the near term to provide nuch needed electricity to
Cal i fornia.

Second, it would make the Commission’s permt requirenent to
begin construction consistent with other permts that apply to
power plants. An exanple of this is the “authority to
construct” air quality permt issued by local air districts.
Most of these permts allow two years to begin construction,
with an opportunity for a one-tine extension. If this perm:t
expi red, the power plant would not be able to run even if it
had a valid Energy Comm ssion permt. The proposed anendnents
serve to avoid this inconsistency.

Clarifying where the notice of decision nust be filed

Exi sting section 1768 requires the Commi ssion to file a notice
of decision on a power plant application for certification
with both the Secretary of the Resources Agency and the
Governor’s O fice of Planning and Research.

Public Resources Code section 21080.5(d)(2)(E), which applies
to the Energy Comm ssion, only requires a certified regulatory
agency to file its notice of decision with the Secretary of
Resour ces. The proposed anendnent to section 1768 would
clarify that the notice of decision need only be filed with
the Secretary of the Resources Agency.

Clarifying what findings the Conm ssion nust nmake to approve a
nodi fication to a |1 cense

Exi sting section 1769 allows a nodification of a power plant
i censed pursuant to Public Resources Code section 25500 et
seq. to be approved by the Comm ssion if, anmong other things,
the change is based on new information not available to the
parties prior to Comm ssion certification.

The proposed anmendnent to section 1769 would clarify that in
order to approve a nodification based on new information, the
Commi ssion nust find that the new i nformati on was not known or
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could not have been known with the exercise of reasonable
diligence prior to the Conm ssion decision. The term
“avai |l abl e” is anbi guous. The anendnment serves to clarify the
intent of the | anguage.

REPORTS RELI ED UPON

The Comm ssion has relied upon no technical, theoretical, or
enpirical study, report, or simlar docunment in drafting the
proposed regul ati ons.

CONSI DERATI ON OF ALTERNATI VE PROPOSALS

Bef ore adopting the proposed regulations, the Comm ssion nust
determine that no alternative considered by it would be nore
effective in carrying out the purpose for which the action is
proposed or would be as effective and |ess burdensonme to
af fected private persons than the proposed acti on.

To date, the Conmssion is not aware of any reasonable
alternatives to the current anendnents, including reasonable
alternatives that have otherw se been identified and brought
to the attention of the Conmmssion, that would be nore
effective and/or | ess burdensone than the proposed regul ations
in improving the Energy Commission's power plant siting
regul ati ons.

TECHNOLOGY AND ALTERNATI VES

The proposed regulations would not inpose any specific
t echnol ogy or equi pnent.

SMALL BUSI NESS | MPACTS

The Comm ssion concludes that the proposed regul ations would

not affect small business. The proposed regul ations would
mainly be procedural in nature and would inpose no
requi rements upon any business. The Commi ssion is therefore

unaware of any alternatives which would present |ess of an
i npact upon small business.

ECONOM C | MPACT ON BUSI NESS

The Commi ssion did not identify any significant adverse
econom c i npacts upon business from the proposed anmendnents to
the Comm ssion’s siting regulations. The <changes to the
power pl ant siting process are designed to pronote clarity and
efficiency. In any case, the costs of reasonable conpliance
with the proposed regulations would be nonexistent or
insignificant to Comm ssion siting case applicants.

RELATI ONSHI P TO FEDERAL REGULATI ONS

5



There are no conparable federal regulations or statutes
governing the Energy Conm ssion’s procedural requirenments for
i censing power plants in California. Thus, there are no
duplications or conflicts.



